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Å What is OFCCP?

Å How are healthcare providers be covered by OFCCP 
laws?

Å What are the basic affirmative action obligations?

Å What new regulations are on the horizon for federal 
contractors?

Topics



Å DOL/Office of Federal Contract Compliance 
Programs

Å Audits federal contractors                         
and subcontractors for                 
compliance with affirmative                 
action laws and regulations

Å Investigates potential discrimination

Å Monetary and non-monetary liability

OFCCP



Å Executive Order 11246

Å Race, color, religion, sex, sexual orientation, 
gender identity, and national origin

Å Section 503 of the Rehabilitation Act

Å Individuals with a disability

Å ±ƛŜǘƴŀƳ 9Ǌŀ ±ŜǘŜǊŀƴǎΩ wŜŀŘƧǳǎǘƳŜƴǘ !ǎǎƛǎǘŀƴŎŜ !Ŏǘ 
(VEVRAA)

Å Disabled veteran, Active Duty Wartime or 
Campaign Badge veteran, Armed Forces Service 
Medal veteran, Recently separated veteran

Covered Laws



Å Contractor = Does business directly with federal 
government

Å Subcontractor = Does business indirectly with federal 
government

Å Subcontract = Any agreement between contractor and 
any person:
Å For the purchase, sale, or use of personal property 

or nonpersonalservices which, in whole or in part, 
is necessary to the performance of the contract OR

Å ¦ƴŘŜǊ ǿƘƛŎƘ ŀƴȅ ǇƻǊǘƛƻƴ ƻŦ ǘƘŜ ŎƻƴǘǊŀŎǘƻǊΩǎ 
obligation is performed, undertaken, or assumed

Contractor



Å Bridgeport Hospital

Å Not contractorbecause federal contract was 
for insurance not medical services

Å UPMC Braddock

Å Contractorbecause federal contract was to 
provide HMO network of providers

Å Florida Hospital

Å Contractorbecause federal contract was to 
provide network of TRICARE providers

The Trilogy



Å Network

Å Authorized providers contract with and are 
paid by regional Managed Care Support 
Contractors (Humana Military Healthcare 
Services, Health Net Federal Services, TriWest
Healthcare Alliance)

Å Non-network

Å Not part of network

Å Submit claims and accept payment

TRICARE Providers



ÅbƻǾŜƳōŜǊ нлмлΥ  ![W Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊ

Å January 2012:  National Defense Authorization Act 
Ҧ ¢wL/!w9 ƴŜǘǿƻǊƪ ǇǊƻǾƛŘŜǊǎ ŀǊŜ ƴƻǘ 
subcontractors; OFCCP puts reviews on hold

Tortured History of Florida Hospital & 
TRICARE Network Providers



Å For the purposes of determining whether network 
providers under [TRICARE] provider network 
agreements are subcontractors for purposes of the 
Federal Acquisition Regulation or any other law, a 
TRICARE managed support contract that includes 
the requirement to establish, manage, or maintain a 
network of providers may not be considered to be a 
contract for the performance of health care services 
or supplies on the basis of such requirement

NDAA



Å bƻǾŜƳōŜǊ нлмлΥ  ![W Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊ

Å WŀƴǳŀǊȅ нлмнΥ  bŀǘƛƻƴŀƭ 5ŜŦŜƴǎŜ !ǳǘƘƻǊƛȊŀǘƛƻƴ !Ŏǘ Ҧ 
TRICARE network providers are not subcontractors; 
OFCCP puts reviews on hold

Å hŎǘƻōŜǊ нлмнΥ  !w. Ҧ bƻǘ ǎǳōŎƻƴǘǊŀŎǘƻǊ

Å Wǳƭȅ нлмоΥ  !w. όhƴ wŜŎƻƴǎƛŘŜǊŀǘƛƻƴύ Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊΣ 
but not sure if Federal financial assistance

Å aŀǊŎƘ нлмпΥ  {ŜŎǊŜǘŀǊȅ ƻŦ [ŀōƻǊ Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊΣ ōǳǘ р-
year moratorium; complaint against Florida Hospital 
withdrawn

Tortured History of Florida Hospital & 
TRICARE Network Providers



Å Recent events have brought to my attention the 
difference in understanding of congressional intent 
regarding [the NDAA] between the Department of 
Labor and [Congress]

Å You have made in clear that, in your judgment, 
Congress intended to eliminate entirely hC//tΩǎ 
jurisdiction over TRICARE subcontractors.

Secretary Perez says:



Å bƻǾŜƳōŜǊ нлмлΥ  ![W Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊ
Å WŀƴǳŀǊȅ нлмнΥ  bŀǘƛƻƴŀƭ 5ŜŦŜƴǎŜ !ǳǘƘƻǊƛȊŀǘƛƻƴ !Ŏǘ Ҧ 

TRICARE network providers are not subcontractors; 
OFCCP puts reviews on hold

Å hŎǘƻōŜǊ нлмнΥ  !w. Ҧ bƻǘ ǎǳōŎƻƴǘǊŀŎǘƻǊ
Å Wǳƭȅ нлмоΥ  !w. όhƴ wŜŎƻƴǎƛŘŜǊŀǘƛƻƴύ Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊΣ 

but not sure if Federal financial assistance
Å aŀǊŎƘ нлмпΥ  {ŜŎǊŜǘŀǊȅ ƻŦ [ŀōƻǊ Ҧ {ǳōŎƻƴǘǊŀŎǘƻǊΣ ōǳǘ р-

year moratorium; complaint against Florida Hospital 
withdrawn

Å May 2014:  OFCCP Directive on Moratorium

Tortured History of Florida Hospital & 
TRICARE Network Providers



Å hC//t ŜȄŜǊŎƛǎŜǎ άǇǊƻǎŜŎǳǘƻǊƛŀƭ ŘƛǎŎǊŜǘƛƻƴέ ǘƻ ƭƛƳƛǘ ŜƴŦƻǊŎŜƳŜƴǘ ŀŎǘƛǾƛǘƛŜǎ 
of TRICARE subcontractors

Å Covers all obligations under EO 11246, Section 503, & VEVRAA
Å Closed compliance reviews for TRICARE subcontractors
Å Provide technical assistance to TRICARE subcontractors

Å Training on how to develop AAPs, recordkeeping, applicant 
tracking

Å Regional and national webinars
Å Listening sessions to learn about unique issues facing TRICARE 

subcontractors
Å Work with DOD, OPM, White House to clarify that healthcare 

providers participating in TRICARE & FEHBP plans may be 
subcontractors

Å Requests email from TRICARE contractors so that they can receive 
notification on technical assistance and training opportunities

Five-Year Moratorium



Å Prime contractors who are also TRICARE 
subcontractors

Å TRICARE subcontractors who have separate 
subcontract

Å Complaints involving discrimination under EO 
11246, Section 503, & VEVRAA

Å EEO-1 & VETS-4212 Reporting not specifically 
addressed, but moratorium issued by OFCCP, not 
Joint Reporting Committee or VETS

Moratorium Does Not Apply



Å Coverage of Health Care Providers & Insurers

Å Issued December 2010

Å Rescinded April 2012

Å.ǳǘ Φ Φ Φ ǎǘƛƭƭ ǇǊƻǾƛŘŜǎ ƛƴǎƛƎƘǘ ƛƴǘƻ hC//tΩǎ ƭƛƪŜƭȅ 
stance on jurisdictional issues

hC//tΩǎ ώwŜǎŎƛƴŘŜŘϐ 5ƛǊŜŎǘƛǾŜ



Å Medicaid
Å No

Å MedicarePartsA& B
Å No

Å MedicarePartsC& D
Å Probably

Å TRICARENetworkProvider
Å Yes

Å TRICARENon-networkerProvider
Å No

Covered?



Å Contractwith VA,DOD,etc.

Å Leaseproperty to/from government

Å Contractto performgovernmentresearch

Å Contractto performadministrativeservices

Å Claimsprocessing

Å Customerservice

Å Marketing

Other Ways Healthcare Providers 
Can be Covered



Å Grants

Å Federalfinancialassistanceprograms

What are Not Federal Contracts?



Å TRICAREenforcementMoratorium ends

Å 951days(butǿƘƻΩǎcounting?)

Å Gee,who will be onhC//tΩǎradarscreenthen?

Å PreparenowςDONOTWAIT!

Å Trainingfor thoseresponsible

May 2019



Å Recordkeepingprocedures

Å Recruitment

Å Datatracking

Å Voluntaryself-identificationprocedures

Å Posters

Å AAPDevelopment

Å Impactratio analyses

Å Compensationanalyses

{ƻΣ ²Ŝ ŀǊŜ ŀ /ƻƴǘǊŀŎǘƻǊΧ
Now What?



Å Females & Minorities

Å Placement goals where representation less 
than reasonably expected based on availability 
by job group

Å Individuals with Disability

Å National 7% goal for each job group

Å Protected Veterans

Å Annual hiring benchmark currently 6.9% for 
each establishment

Affirmative Action Goals



Å ExecutiveOrderandFinalRule

Å Prohibits discrimination on the basis of sexual 
orientation and gender identity by federal 
contractors

LGBT Non-Discrimination



Å EOsignedby PresidentObamaJuly31, 2014

Å FARCouncilProposedRuleissuedMay2015

Å OFCCPproposedguidanceissuedMay2015

Å Final Rule & Guidance issued August 25,2016

Fair Pay & Safe Workplaces



Å Reporton violationsof LaborLaws

Å Paychecktransparency

Å Prohibitionon arbitration of someclaims

Å Applies to contracts worth $1 million or more

Å Pre-dispute agreements to arbitrate claims 
arising under Title VII or any tort related to 
sexual assault or harassment

Å SameasFrankenAmendmentto NDAA

Main Components



Å Applies to contracts worth more than $500,000

Å When bidding, must report labor law violations within prior three years, and then 
semi-annually thereafter

Å Administrative merits determination

Å Notices or findings issued by enforcement agency, even if subject to appeal or 
further review

Å Arbitral award or decision

Å Arbitrator determination that contractor violated any provision of labor laws or 
enjoined contractor from such violation; applies to private proceedings

Å Civil judgment

Å Any federal or state order determining that contractor violated labor 
laws or enjoining such violation, including preliminary injunctions and 
orders that are not final or subject to appeal

Å Includes consent and default judgments

Reporting Labor Law Violations



Å FLSA

Å OSHA

Å NLRA

Å DBA

Å SCA

Å EO 11246

Å Section 503

Å VEVRAA

Å FMLA

Å Title VII

Å ADA

Å ADEA

Å EO 13658 (Min Wage)

Å Equivalent state laws

Violations that Must be Reported



Å Whether serious, repeated, willful, or pervasive 
labor law violations demonstrate a lack of integrity 
or business ethics

Å Performed on case-by-case basis in light of totality 
of circumstances, including efforts of remediation 
and agreements with enforcement agencies

Assessing Violations



Å Applies to subcontracts valued at more than 
$500,000 and that are not for COTS items

Å Contractors must require subs to report labor law 
violations during past 3 years

ïBefore award of subcontract

ïSemi-annually thereafter

Å Contractors Ƴǳǎǘ ŘŜǘŜǊƳƛƴŜ άǊŜǎǇƻƴǎƛōƛƭƛǘȅέ ƻŦ ǎǳō 
and appropriateness of awarding contract

Subcontracting Reporting



Åά.ŀǎƛŎ LƴŦƻǊƳŀǘƛƻƴέ ŀōƻǳǘ ŎƻƴǘǊŀŎǘƻǊǎΩ ƭŀōƻǊ ƭŀǿ 
violations would be publicly available online

Public Disclosure of Violations 



Å Determine how violations will be tracked

Å Determine who will be responsible for reporting

Å Review arbitration agreements

Prepare for FP&SW Now



Å EO signed by President Obama on Labor Day 2015

Å Proposed Rule issued February 25, 2016

Proposed Rule on Paid Sick Leave



Å Procurement contracts for construction covered by 
Davis-Bacon Act

Å Service contracts covered by Service Contract Act

Å Concessions contracts, including those excluded 
from SCA

Å Contracts in connection with federal property or 
lands and related to offering services for federal 
employees, their dependents, or general public

Coverage is Limited



Å January 1, 2017

ÅNew contracts

ÅContracts that are renewed, extended, or 
amended

Effective Date



Å hƴƭȅ ŜƳǇƭƻȅŜŜǎ ǿƘƻ ǇŜǊŦƻǊƳ ǿƻǊƪ άƻƴέ ƻǊ άƛƴ ŎƻƴƴŜŎǘƛƻƴέ 
with covered contract are entitled to paid sick leave
Å On = work involves specific services outlined in contract
Å In connection with = work activities necessary to 

performance of contract, but not directly engaged in 
specific services outlined in contract

Å 9ƳǇƭƻȅŜŜΩǎ ǿŀƎŜǎ Ƴǳǎǘ ōŜ ƎƻǾŜǊƴŜŘ ōȅ 5.!Σ {/!Σ ƻǊ C[{!Σ 
including those exempt from FLSA overtime requirements

Å Exception ŦƻǊ ŜƳǇƭƻȅŜŜǎ ǇŜǊŦƻǊƳƛƴƎ ǿƻǊƪ άƛƴ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘέ 
contract if they spend less than 20% of hours in a workweek on 
covered contract
Å Not ŀǇǇƭƛŎŀōƭŜ ǘƻ ŜƳǇƭƻȅŜŜǎ ǿƘƻ ǇŜǊŦƻǊƳ ŀƴȅ ǿƻǊƪ άƻƴέ 

contract during that workweek
Å Must have records to prove exception applies

Covered Employees



Å1 hour for every 30 hours worked on or in connection with 
covered contract
ÅUp to 56 hours per year

ÅCarried over from one accrual year to another, but not 
required to allow total accrual of more than 56 hours at a time
ÅLeave carried over does not count toward 56 hours for 

next accrual year
ÅIf reinstated within 1 year, paid sick leave balance at time of 

separation must be provided
ÅNot required to pay out sick leave balance at time of 

separation
ÅάIƻǳǊǎ ǿƻǊƪŜŘέ ƛƴŎƭǳŘŜǎ ǘƛƳŜ ƻƴ ǇŀƛŘ ǎƛŎƪ ƭŜŀǾŜ όŀƭƭ ǘƛƳŜ 

employee is or should be paid)

Paid Sick Leave



Å Must advise each covered employee, in writing, the 
amount of unused paid sick leave:

Å At least monthly

Å Whenever an employee requests the information 
(but not more frequently than once a week)

Å Whenever an employee asks to use paid sick leave

Å Upon ŀƴ ŜƳǇƭƻȅŜŜΩǎ separation

Å If the employee is reinstated within one year

Notices to Employees



ÅEmployees can use paid sick leave for time working on or in connection 
with a covered contractif absence is related to:
ÅPhysical or mental illness, injury, or medical condition
ÅObtaining diagnosis, care, or preventative care from healthcare 

provider
ÅCaring for child, parent, spouse, domestic partner, or any other 

individual related by blood or affinity whose close association with 
the employee is equivalent to a family relationship who has any of 
the conditions or needs for diagnosis, care, or preventative care 
above, or otherwise needs care

ÅDomestic violence, sexual assault, or stalking, if the absence is for 
any of the needs or conditions in first two bullets, or to obtain 
counseling or assistance from a victim services organization, seek 
relocation, take legal action, or assist an individual related to the 
employee as described above take any of these actions

Use of Paid Sick Leave



Å Verydetailed,complexregulations

Å FinalRuleexpectedsoon

And Much, Much More
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