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where you need us



of our executive committee
are women & minorities

of our partners are

women
(national average 22%)

of our associates
are women or minorities

[AW]OURNAL #4 firm in the U.S.
for women attorneys

Top 100 firm for minority attorneys
Top 10 firm for black attorneys

Top 100 firm for women attorneys
Top 25 firm for women partners

The NLJ350 law firm to have
an African-American named partner




CaraCrotty

A Partner, Columbia, SC Office

A Chair, Affirmative Action/OFCCP
Compliance Practice Group

A Employment Litigation

A General Counsel, National Industry
Liaison Group

A AV® Peer Review Rated by Martindale
Hubbell

A Best Lawyers in Americ§®152016)
A Rankedin Chambers USA Guide




Topics

What is OFCCP?

How are healthcare providers be covered by OFCCF
laws?

What are the basic affirmative action obligations?

What new regulations are on the horizon for federal
contractors?
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OFCCP

DOL/Office of Federal Contract Compliance
Programs

Audits federal contractors i i A ——
and subcontractors for
compliance with affirmative
action laws and regulations

Investigates potential discrimination
Monetary and noAmonetary liability

U.S. DEPARTMENT OF LABOR



Covered Laws

A Executive Order 11246

A Race, color, religion, sex, sexual orientation,
gender identity, and national origin

A Section 503 of the Rehabilitation Act
A Individuals with a disability
A+ASUOYlFY 9N} +*SUSNIyaQ wSlh
(VEVRAA)

A Disabled veteran, Active Duty Wartime or
Campaign Badge veteran, Armed Forces Service
Medal veteran, Recently separated veteran



Contractor

A Contractor = Does business directly with federal

government

A Subcontractor = Does business indirectly with federal
government

A Subcontract = Any agreement between contractor and
any person:

A For the purchase, sale, or use of personal property
or nonpersonalserwces which, in whole or in part,
IS necessary to the performance of the contract OR
A!'YRSNI 6KAOK yé LIZNIAZ2Y
obligation is performed, undertaken, or assumed



The Trilogy

A Bridgeport Hospital

A Not contractorbecause federal contract was
for iInsurance not medical services

A UPMC Braddock

A Contractorbecause federal contract was to
provide HMO network of providers

A Florida Hospital

A Contractorbecause federal contract was to
provide network of TRICARE providers




TRICARE Providers

A Network

A Authorized providers contract with and are
paid by regional Managed Care Support
Contractors (Humana Military Healthcare

Services, Health Net Federal Servides\Vest
Healthcare Alliance)

A Nonnetwork = %fz

A Not part of network TRICARE
A Submit claims and accept payment



Tortured History oflorida Hospital &
TRICARE Network Providers

Ab2OSYOSNI HaAamMAY I [ W b {

A January 2012: National Defense Authorization Act
M ¢wL/ ! w9 YySiG62N] LINEJA
subcontractors; OFCCP puts reviews on hold



A

For the purposes of determining whether network
providers under [TRICARE] provider network
agreements are subcontractors for purposes of the
Federal Acquisition Regulation or any other law, a
TRICARE managed support contract that includes
the requirement to establish, manage, or maintain a
network of providersmay not be considered to be a
contractfor the performance of health care services
or supplies on the basis of such requirement



Tortured History oflorida Hospital &
TRICARE Network Providers

A hOU20SNI HAMHY lw. TIh b2i

A Wdz &8 HAamoY lw. O0hy wSO2y
but not sure if Federal financial assistance

A al NOK HAamnyY { SONBUOI NB 27
year moratorium; complaint against Florida Hospital
withdrawn

).
THE HUMAN SIDE OF HEALTHC



Secretary Perez says:

A Recent events have brought to my attention the
difference in understanding of congressional intent
regarding [the NDAA] between the Department of
Labor and [Congress]

A You have made in clear that, in your judgment,
Congressitended to eliminate entirelyh C/ /[ t Q&
jurisdiction over TRICARE subcontractqgyms




Tortured History oflorida Hospital &
TRICARE Network Providers

A May 2014: OFCCP Directive on Moratorium

%
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FiveYear Moratorium

hC//t SESNDAA&ASE GLINRP&ASOdzi2zNAI f R
of TRICARE subcontractors

Covers all obligations under EO 11246, Section 503, & VEVRAA
Closed compliance reviews for TRICARE subcontractors
Provide technical assistance to TRICARE subcontractors

A Training on how to develop AAPs, recordkeeping, applicant
tracking

A Regional and national webinars
A Listening sessions to learn about unique issues facing TRICARE
A

o Do Do I

subcontractors

Work with DOD, OPM, White House to clarify that healthcare
providers participating in TRICARE & FEHBP plans may be
subcontractors
A Requests email from TRICARE contractors so that they can receive
notification on technical assistance and training opportunities



Moratorium Does Not Apply

A Prime contractors who are also TRICARE
subcontractors

A TRICARE subcontractors who have separate
subcontract

A Complaints involving discrimination under EO
11246, Section 503, & VEVRAA

A EEQGL & VET®212 Reporting not specifically
addressed, but moratorium issued by OFCCP, not
Joint Reporting Committee or VETS

THE HUMAN SIDE C



hc//tQa owsSaoa,

A Coverage of Health Care Providers & Insurers
A lIssued December 2010
A Rescinded April 2012

A.dzi © © & aGAff LINRODARS
stance on jurisdictional issues
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Covered-
Medicaid
A No
MedicarePartsA & B
A No
MedicarePartsCé& D
A Probably

TRICARHNetworkProvider
A Yes
TRICARNon-networkerProvider
A No

UMAN SIDE OF HEALTHCARE
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Other Ways Healthcare Providers
Can be Covered

A Contractwith VA,DOD etc.
A Leasepropertyto/from government
A Contractto perform governmentresearch
A Contractto perform administrativeservices
A Claimsprocessing
A Customerservice
A Marketing




What are Not Federal Contracts?

A Grants
A Federafinancialassistancerograms



May 2019

A TRICAR&nforcementMoratorium ends

A 951days(but g K 2cOunting?)
A Geewhowillbeonh C/ /rad&dcreenthen?
A Preparenow ¢ DONOTWAIT!

- - i 7 ="
A Trainingfor thoseresponsible i
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Now What?

Recordkeepingrocedures
Recruitment

Datatracking

A Voluntaryselfidentification procedures
A Posters

A AAPDevelopment

A Impactratio analyses

A Compensatioranalyses

o To Ix
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Affirmative Action Goals

A Females & Minorities

A Placement goals where representation less
than reasonably expected based on availability
by job group

A Individuals with Disability
A National 7% goal for each job group
A Protected Veterans

A Annual hiring benchmark currently 6.9% for
each establishment



LGBT Noiiscrimination

A ExecutiveOrderand FinalRule

A Prohibits discrimination on the basis of sexual
orientation and gender identity by federal
contractors



Fair Pay & Safe Workplaces

A EOsignedby PresidentObamaluly31, 2014
A FARCouncilProposedRuleissuedMay 2015
A OFCCProposedguidancessuedMay 2015
A FinalRule & Guidancissued August 25,2016



Main Components

Reporton violationsof LaborLaws
Paycheckransparency

Prohibitionon arbitration of someclaims

A Appliesto contracts worth $1 million omore

A Predisputeagreements to arbitrate claims
arising under Title VII or any tort related to
sexual assault drarassment

A SameasFrankenAmendmentto NDAA

o To Ix




Reporting Labor Law Violations

Applies to contracts worth more than $500,000

When bidding, must report labor law violations within prior three years, and then
semiannuallythereafter
Administrative meritsletermination

A Notices or findings issued by enforcement agency, even if subject to appeal or
further review

Arbitral award ordecision

A Arbitrator determination that contractor violated any provision of labor laws or
enjoined contractor from such violation; applies to privateceedings

Civiljudgment
A Any federal or state order determining that contractor violated labor

laws or enjoining such violation, including preliminary injunctions and
orders that are not final or subject to appeal

A Includes consent and defayltdgments

MAN SIDE OF HEALTHCARE



Violations that Must be Reported

A FLSA A FMLA

A OSHA A Title VII

A NLRA A ADA

A DBA A ADEA

A SCA A EO 13658 (Min Wage)
A EO 11246 A Equivalent state laws
A Section 503

A VEVRAA

;. 5
THE HUMAN SIDE OF HEALTHCARE



Assessing Violations

A Whether serious, repeated, willful, or pervasive
labor law violations demonstrate a lack of integrity
or businessthics

A Performedon caseby-case basis in light of totality
of circumstances, including efforts of remediation
and agreements with enforcement agencies



Subcontracting Reporting

A Applies to subcontracts valued at more than
$500,000 and that are not for COit&ns

A Contractoramust require subs to report labor law
violations during past $ears

I Beforeaward of subcontract
I Semitannuallythereafter

A ContractorsY dza i RSUSNNXAYS aNB
and appropriateness of awardirgntract
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Public Disclosure of Violations

Ada.FaArAxO LYF2NXIOGA2YE |02
violations would be publicly available online



Prepare for FP&SW Now

Determine how violations will backed
Determinewho will be responsible faireporting
Reviewarbitration agreements

o To Ix




Proposed Rule on Paid Sick Leav

A EO signed by President Obama on Labor Day 2015
A Proposed Rule issued February 25, 2016



Do Do Po  Io

Coverage Is Limited

Procurement contracts for construction covered by
DavisBacon Act

Service contracts covered by Service Contract Act

Concessions contracts, including those excluded
from SCA

Contracts in connection with federal property or
lands and related to offering services for federal
employees, their dependents, or general public



Effective Date

A January 1, 2017
A New contracts

A Contracts that are renewed, extended, or
amended



A

Covered Employees

hyteé SYLX 28SSa 6K2 LISNF2NY ¢
with covered contract are entitled to paid sildave
A On= work involves specific services outlineddamtract

A Inconnection with = work activities necessary to
performance of contract, but not directly engaged In
specific services outlined oontract

OYL 285SQa ¢l 3Sa Ydzaad 0SS 320
Including those exempt from FLSA overtimguirements
Exceptiorf 2 NJ SYLX 28S5SSa& LISNF2NXAY T
contract if they spend less than 20% of hours in a workweek on
coveredcontract

A Notl LILX AOFo6fS G2 SYLX 2eSSa
contract during thatworkweek

A Must have records to prove exception applies



Paid Sick Leave

A 1 hour for every 30 hours worked on or in connection with
coveredcontract

A Upto 56 hours peyear

A Carriedover from one accrual year to another, but not
required to allow total accrual of more than 56 hours dinae

A Leavecarried over does not count toward 56 hours for
next accrualear

A If reinstated within 1 year, paid sick leave balance at time of
separation must b@rovided

A Notrequired to pay out sick leave balance at time of
separation o § o i

AGl 2dzRBJ SR Ay Of dzRSa GAYS 2V
employee is or should be paid)



Notices to Employees

A Must advise each covered employee, in writing, the
amount of unused paid sid&ave:

At leastmonthly

Wheneveran employee requests the information
(but not more frequently than once\aeek)

Wheneveran employee asks to use paid deave
Uponl v S Y LJsepatalioh Q &
If the employee Is reinstated within one year
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Use of Paid Sick Leave

A Employees can use paid sick leavetifoe working on or in connection
with a covered contractf absence is relatetb:

A Physicabr mental illness, injury, or medicabndition

A Obtainingdiagnosis, care, or preventative care from healthcare
provider

A Caringfor child, parent, spouse, domestic partner, or any other
iIndividual related by blood or affinity whose close association with
the employee is equivalent to a family relationship who has any of
the conditions or needs for diagnosis, care, or preventative care
above, or otherwise needsare

A Domesticviolence, sexual assault, or stalking, if the absence is for
any of the needs or conditions in first two bullets, or to obtain
counseling or assistance from a victim services organization, seek
relocation, take legal action, or assist an individual related to the
employee as described above take any of these actions



And Much, Much More

A Verydetailed,complexregulations
A FinalRuleexpectedsoon



Thank You

Cara Crotty
Constangy, Brooks, Smith & Prophete, LLP
ccrotty@constangy.com
803667-4110






